Civil Liberties
?   What are your civil liberties?
· Dictionary-wise they are a set of principles that protect the freedoms of all of us all of the time – good luck with that. Explain
· Many times my freedoms will be in direct conflict with your freedoms – examples?
Examples: the media feel they have a right to report on whatever they see fit about any celebrity or high profile court case while the defendant feels they have a right to a fair trial by an impartial jury.
Ex no. 2: you feel you have been expelled from school unfairly, however, the school feels they have the right to maintain an orderly environment conducive to learning.
· Interest groups may also play a role in the weighing of liberties by arguing in front of the court through amicus curiae briefs - ?
· The Fraternal Order of Police may argue to reduce restrictions on law enforcement (exclusionary rule)
· The ACLU will argue to expand the reach of the exclusionary rule while Catholic groups will push for more public money for parochial schools and Jewish groups will argue against this public money.
· Cultural conflicts have helped to contribute to many of the “liberty” disputes that arise in the US – examples?
· We now have many different views as to the meaning and scope of our “freedoms” - examples:
· Many Jewish groups find it very offensive for a creche (birth of Christ in the manger) to be displayed in front of a government building.  Many Catholic groups and Protestant groups see this display as an important part of our cultural heritage and believe it should be in front of a public building.
· Many English speaking citizens feel that public schools ought to teach all students to speak and write in English – part of our nation's cultural history.  Many Hispanic groups (just one example) feel schools should instruct in both English and Spanish, since Spanish is part of the Hispanic community's cultural history.
The First Amendment
· The first amendment has two parts: one protecting freedom of expression (four freedoms – which are they?) and one protecting freedom of (and from) religion.
Speech and National Security
· When discussing a free press we are referring to prior restraint?
· Papers are protected from censorship or rules telling a newspaper in advance what it can publish – what about the various sedition acts passed over the years?
· The issue of the government restricting speech (and its' limits) is first defined by the case Schenck v US.
· This case establishes the principle of clear and present danger(?)
· What does the Constitution protect us from?  What if my state passes a law that restricts my speech (unconstitutionally)?
· The Supreme Court began to address this issue with the case Palko v Ct. in which the Court argued that there are certain fundamental rights that must be protected everywhere – the Court based this ruling on which amendment?
· You then have a man that believes the state of New York has restricted his speech unconstitutionally – he sues them in the case Gitlow v NY.  The Court rules in his favor arguing that speech IS a fundamental right and that NY cannot restrict that liberty, however, they also decide that Gitlow's speech constituted a clear and present danger...so...sucks to be Gitlow – explain.
· A key precedent of the Gitlow case was that, according to the Court, speech and press were among the fundamental rights protected by the 14th amendment – what's the big deal?
**   There is no question that the attempt to physically overthrow the government is a crime, however, what is the threshold for verbal threats/exhortations to commit treason?
· The answer to that question has evolved over the years from having to actually incite instead of advocate to needing to incite “imminent” action.
· Now that we have an idea about what speech is protected we need to look at what speech isn't protected – 3 types:
1. Libel – a written statement that defames the character of another person and in the US the statement must be proven to be false.  In addition, if you are a public figure you must also prove that the words were published with actual malice.
2.  Obscenity – obscene materials have never been protected by the 1st amendment, however, how do we decide what is obscene?
From 1957 to 1968 the Court heard 13 major cases involving the definition of obscenity and came up with 55 separate opinions – it is therefore easier to discuss what isn't obscene than what is.
* Nudity and sex are not, by definition, obscene
* We primarily rely on community standards to determine obscenity – Miller v CA
3.  Symbolic Speech – we do not give symbolic actions the same protections as speech because it would lead the way to political assassinations being defended as political symbols and therefore speech.
How about burning the flag?  TX v Johnson
How about if a student wears a black armband to school in protest of the war in Afghanistan or guns or abortion or anything else?  Could the school suspend them?
· When discussing free speech we must also try to figure out who is a person and therefore who enjoys the liberties afforded by the Constitution
· Can we include corporations, interest groups and children when discussing the protections of the 1st amendment?
· Citizen's United v US
· The government can place restrictions on commercial speech (you can't advertise anything you want on TV – explain), and the speech of students (you have very different rights on a school campus than off of it – school security can search your car on campus, not off)
· What is the difference between cable TV and regular broadcast TV, in terms of what they can get away with – why?
Separation of Church and State
**  Recognize that the establishment clause does not mean that the government can't support religion in general
**  Public meetings (including the school board) and sessions of Congress open with prayers, our currency has In God We Trust on it, etc.  (The inaugural ceremonies are non stop with religious references and prayers.)
· The 1st ruling made by the Court on the establishment clause didn't come until 1947 in the case Everson v Board of Ed.
**  The case centered around a New Jersey law that allowed the state to pay for bus transportation for students who attend parochial schools.  Court rules that this is constitutional because it did not aid the Church directly, but provided for the safety of kids.
Released Time
· This simply refers to students being allowed to leave public school for religious instruction during the school day
· McCollum v Board of Ed (1948) – released time is not OK because the religious instruction is taking place in public school facilities
· Zorach v Clausen (1952) – released time is OK because the religious instruction is taking place in private facilities
Aid to Parochial Schools
· Should Parochial schools get money from the state government?
· Many states have provided aid to church-related schools for textbooks, transportation and equipment
· Because of the massive arguments for and against public aid to Parochial schools the Court develops the Lemon Test to measure how far the government can go in assisting “religion.”
** The Excessive Entanglement Theory (Lemon Test) was used in 1983 (Mueller v Allen) – Minnesota passes a law allowing ALL parents a state income tax deduction for costs of tuition, textbooks and transportation for their elementary and secondary school students – is this Constitutional?
** This “test” is created in the case Lemon v Kurtzman – basic rules of the test:
1. It has a secular purpose
2. Its primary effect neither advances NOR inhibits religion
3. It does not foster an excessive government entanglement with religion
· Trinity Lutheran Church v Comer?

Christmas Displays
· Do publicly sponsored displays of religious holidays violate the “wall of separation”?
· Lynch v Donnelly (1984) – rules it is OK to put up a display of the nativity scene because it also included symbols that weren't necessarily religious like Santa
· Court rules against another nativity scene in 1989 because it didn't have other NON-religious imagery
· The Court does allow, however, an 18 ft. Menorah in front of the City-County building because Chanukah lacks a conventional non-religious symbol
Free-Exercise of Religion
· This protects your right to worship or believe  as you wish, or not to believe in anything at all
** Your right to hold any belief is ABSOLUTE **
** Your right to practice this belief is a completely different story
Supporting cases:
· Reynolds v US -polygamy is not a protected form of religion - explain
· Oregon v Smith – the state can prevent a Native American from taking peyote as part of a religious ritual
The Flag Salute
· Can you be forced to salute the flag during 4th period?
· Minersville S.D v Gobitis (1940) – 2 kids refuse to salute the flag (10 and 12 years old) because they are Jehova's Witnesses and this would violate the Bible's command forbidding the worship of idols – the student's are expelled from school
** The Court rules that the flag is a symbol of national unity so this isn't an infringement of your free exercise of religion – gotta love the imperiousness.
· West Virginia Board of Ed v Barnette (1943) – the Court reverses itself and rules a compulsory flag-salute law as being unconstitutional as a violation of your free exercise of religion.
School and Prayer
· Can schools promote a general sense of religion?
· Engel v Vitale (1962) – a school district recites a general non-denominational prayer at the beginning of school over the intercom.  Court rules that there can not be any prayer in public school, even non-denominational prayers
· Additionally, the 10 Commandments being posted in public schools was found to be unconstitutional in Stone v Graham (1980)
· (1985) the Court rules that an Alabama law requiring a daily one minute period of silence for silent prayer and meditation also violated the establishment clause
** General Rules – public schools (being agencies of the government) cannot sponsor religious activities.  The Court does NOT say, however, that individuals cannot pray when and as they choose or that the Bible cannot be used in school as a literary tool **
· Santa Fe School District v Jane Doe?

· Weissman v Lee (Nathan Bishop S.D.)?

Religious Meetings in School
· Can we, Constitutionally, have a Christians on Campus club which holds meetings and discussions on school grounds?
· Congress passes the Equal Access Act in 1984 which requires public high schools to allow student's religious and political clubs to meet on the same basis as do other extra-curricular clubs
· The Court deems this Constitutional in Westside Community Schools v Mergens (1990).  If you allow one club outside of the curriculum you must allow the rest
· This is further stated in the court case Lamb’s Chapel v Center Moriches Union Free School District
2nd Amendment Rights

· DC v Heller?
· Chicago v McDonald?

Crime and Due Process
· The primary problem with the issues surrounding people accused of a crime is what exactly does the Bill of Rights mean and how do we actually put these right into effect

Example: Unreasonable search and seizure

1st – what exactly constitutes an unreasonable search?

2Nd – how do we protect against it?
** Most (Democratic) countries allow all evidence to be presented in court and then punish the police officer if the evidence was obtained illegally
** How do we do it?
· This is what leads to the controversies, books and talk shows (Nancy Grace, etc.) - why should a guilty person go free just because the police screwed up – especially if it is a minor screw up
The Exclusionary Rule
· This is what our legal system relies on – evidence gathered in violation of the Constitution cannot be used in trial (applies to the 4th and 5th amendments)
· This only applied to the Federal government until 1949 when they ruled that it applied to state police, but the evidence obtained could be used in the trial

** Court changes its' mind in 1961 outlawing the use of evidence illegally obtained at the state level as well – Mapp v OH
** Cases **
· Mapp v OH – someone explain
· Since this case the exclusionary rule has???
· Attacks on the exclusionary rule:
· “Inevitable Discovery” - tainted evidence (evidence gained by an unlawful search) could be used if it would have eventually been discovered by lawful means
· The court has also allowed for “honest mistakes” - “the good faith exception” - authorities use what they believe to be a proper warrant – the warrant is found to be faulty, but evidence can be used because cops didn't try to pull a fast one on anyone (or did they)
· Arizona v Fulminante (1991) – Fulminante confesses to another inmate while in prison that he abused and murdered his stepdaughter – Court rules the confession was voluntary, not coerced, so allowable
Wiretaps
· Omnibus Crime Control and Safe Streets Act (1968) – also more commonly known as RICO statutes.  Permits court-approved wiretapping in the investigation of a large number of crimes – drugs, gambling, racketeering, etc. (The mob)
· Foreign Intelligence Surveillance Act (1978) – requires officials to have warrants (given by the FISA court (?) for wiretapping or other electronic bugging even in cases of national security.
· The Patriot Act (2002) – the rules are gone or maybe there, but not followed – I can't tell.  Still use FISA court for warrants, but can get Training Day type warrants easily (and without fifty grand in cash.)  Drone attacks?
A Fair Trial
· Who is the burden of proof on in the American criminal legal system?  Civil?
· The 5th amendment forbids forced self-incrimination, otherwise, the burden of proof would be on the defendant – explain
· You can claim the 5th at any hearing, not just in a criminal trial
· This does not protect you from finger printing, submitting a handwriting sample, appearing in a police line-up or taking a blood test (at the station.)
· The Court may hold you in contempt if you push this too far or they force an answer (withholding evidence, source, etc.)
** Escobedo v Illinois (1964) – someone explain
· A confession cannot be used against a defendant if it was obtained by police who refused to allow him to see his attorney and did not advise him of the right to shut the heck up
· Court takes this a bit further with next case
· Miranda v AZ (1966) – someone explain
· How does this expand the 5th amendment?
· This was relaxed in 1984 when the Court ruled that police do not have to read suspects their rights when “public safety” is at risk – explain
Right to Counsel
· The 6th amendment guarantees a defendant the right to have the assistance of an attorney for his or her defense – a bit vague (how?)
· (1932) – the Court ordered the states to provide an attorney for indigent defendants accused of a capital crime
· This right was not extended to everyone accused of a felony until 1963 in somebody's case – someone explain
· Gideon's appeal was based on what part of the Constitution?  (Movie about this called Gideon's song. Also have Gideon on Criminal Minds)
Right to Trial by Jury
· The 6th amendment also provides defendants the right to be tried by an impartial jury in serious criminal cases
· The jury is supposed to be impartial and represent a cross-section of the community (really?)
· The Court allowed states to exclude women from jury duty until 1975
· There is no set jury size, but tradition has set it at 12 and has required a unanimous verdict – the Court has mandated that juries have a minimum of 6 people serving
· What is a bench trial?  Nolo contendre?
· What is a grand jury?
Double Jeopardy
· 5th amendment: no person shall be “twice put in jeopardy of life and limb”
· You may be retried if there's a hung jury, but not if you are acquitted (only applies to acquittals)
· You may be retried if you violated state and federal law. Can't be tried twice in state court, but you can be tried once in each (if the crime violates both state and federal law)
· Louisiana v Resweber (1947) – Court rules that it is not unconstitutional for the government to subject a convicted murderer to a 2nd electrocution if the first one fails to kill them
· Rhodes v Chapman (1980) – putting 2 prisoners in a cell built for one is not cruel and unusual – wait until you get to college and pay 10 grand for a prison cell (without the bars and locks)
· The Court has found some punishments to be cruel and unusual
