Development and Structure of Federal Courts

· Alexander Hamilton (author of Fed 78) assumed the Courts would play a relatively neutral role in public affairs.  This is why he argued so vehemently for federal judges to serve during “good behavior” (?)

· The Courts today, many argue, essentially create policy with their decisions – examples?

· We can break the development of the federal courts into four distinct phases:

1. 1787-1865 – National Supremacy and slavery issues
States challenge federal government supremacy and lose some  (McCulloch v MD) and win some (Dred Scott case) – explain

2. 1866-1935 – Who controls the economy – states or the Feds?
The Court supports private ownership of property, but also begins to allow “reasonable” regulation of business (by the feds) and continues a dubious record with civil rights issues (Plessy v Ferguson)

3. 1936-1980 – Civil Liberties and Federal power
Numerous individual liberties are strengthened/created (Warren Court) while not a single law creating a federal regulation of business was overturned by the court

4. 1980-Present – Devolution and the conservative revolution
The Court with many Reagan and Bush appointees begins to tighten civil liberties (CA v Greenwood, inevitable discovery, etc.) and begins to limit federal supremacy over the states through excessive regulation (US v Lopez, US v Morrisson, etc.)

Structure of Federal Courts

· We have created a three tier system (through legislation) consisting of trial (or district) courts, courts of appeal and the Supreme Court (only court created by Constitution)

US District Courts
· These are the trial courts of general jurisdiction – explain.  There are about 94 (it changes with population changes) within 12 different districts including Washington D.C.


US Courts of Appeal
· There are twelve judicial circuits that hear appeals from within their circuit.  These decisions are usually final and the appellate court in DC is the only one that can get cases referred from outside its' district


US Supreme Court
· There is one Supreme Court consisting of nine justices (why nine?) one of whom serves as Chief Justice.  The Supreme Court is the finally option in the legal system

Judicial Activism and Restraint
· Judicial Activism – the belief that the Court should use its' power to alter the direction of the activities of Congress, state legislatures and administrative agencies (FDA, EPA, etc.) Explain

· Judicial Restraint – the Court should only rarely use its' powers of judicial review.  Whatever popularly elected legislatures decide should not be messed with by an unelected Court, as long as the decisions are not unconstitutional (that is the kicker – explain)

